Editor’s Note: Reconsideration denied by order dated May 22, 2003

SMTH HLL VENTURES I NC
| BLA 97- 264 Deci ded May 19, 1999

Appeal froma decision issued by the Qlorado Sate Gfice, Bureau of
Land Managenent, declaring mning claimnull and void. QWG 246554.

Set aside and referred for hearing.

1 BEvidence: Burden of Proof--Rules of Practice: Appeals:
Burden of Proof

Wien titles based upon towsite patents renai n
unchal | enged for nany years, they wll not be

di sturbed upon a chal l enge by a mning clai rant who has
located a claimnany years after the townsite patent
has issued, except on the clearest proof that the

area wthin the towsite patent clained by the mning
clai nant was known to be mneral in character to an
extent sufficient that conplete title to the disputed

| and coul d not have passed under the townsite patent.

2. Mning dains: Lands Subject to--Townsites

Wien a mning clai nant clai mng | and descri bed
inatowsite patent nakes a prina faci e show ng

that when the townsite patent was issued the | and

bei ng cl ai ned was known to be mneral and hel d under
valid mneral location, the natter wll be referred

to Hearings Ovision for a hearing as to the

character of the land and exi stence of a cla mwhen the
townsite patent was issued.

APPEARANCES. Qaig L. Burton, Mce President, Smth HII Ventures, Inc.,
Lakewood, (ol orado; Terri L. Anderson, Esg., Gfice of the Regional
Solicitor, US Departnent of the Interior, Lakewood, (ol orado, for the
Bureau of Land Managenent; Janes S Ml oney, Esq., and Kendra L. Carberry,
Esq., Denver, lorado, for the dty of B ack Hawk, ol orado.

(AN ON BY ADM N STRATI VE JUDE MULLEN
Smth HIl Ventures, Inc. (Smth HIIl), has appeal ed a February 7,
1997, decision issued by the Glorado State fice, Bureau of Land

Managenent (BLNV), declaring the Juliana No. 1 placer mning claim QW
246554,
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null and void ab initio. The Juliana Nb. 1 claimwas |ocated in sec. 7,

T 3S, R 72W, Sxth Principa Mridian, Glpin Gunty, Gl orado, on
March 4, 1994, and the notice of location for the cla mwas recorded wth
BLMon My 25, 1994,

h Gctober 11, 1996, BLMissued a notice to Smth HII, giving Smth
HI1l 30 days to produce docunentary evidence to refute BLMs finding that
the land subject to the Juliana No. 1 cla mhad been conveyed from Federal
ownership by Townsite Patent No. 146, which had been issued to the dty
of Back Hak, lorado, on April 25, 1877. The precedent of Nornan R
B ake, 119 IBLA 141 (1991), was cited by BLMas establishing the criteria
for determning whether a mning claimcan be |located wthin a townsite
pat ent .

The patent docunent for Patent No. 146 stated that: "No title shall
be hereby acquired to any Mne of Gld, Slver, dnnabar, or Gopper or to
any Valid Mning da mor possession hel d under existing Lawns of Gongress. "
This proviso is derived fromtwo | aws enacted in 1867 and 1868. The 1867
statute provided for the patent of public donain |ands to towns for the
benefit of the inhabitants, but provided that "no title shall be acquired
under the provisions of this act, to any mne of gold, silver, cinnabar,
or copper.” 14 Sat. 541, 542. The follow ng year, Gongress anended the
1867 provi so by adding, anong other things: "And provided further, That no
title under said act of Mwrch two, eighteen hundred and sixty-seven, shall
be acquired to any valid mning cla mor possession held under the existing
laws of Gongress * * *." 15 Sat. 67. Eventually, the two acts were
conbi ned and codified at 43 US C § 722 (1970) (repeal ed, Federal Land
Pol i cy and Managenent Act of 1976, § 703(a), 90 Sat. 2789).

Smth HIl submtted docunents supporting its cla mon Novenber 7,
1996. Inits February 7, 1997, decision, BLMhel d that the docunents
submtted by Smth HII failed to establish the necessary facts:

Not hi ng contai ned wthin the historical record conpil ed
and submtted in support of the Juliana No. 1 Facer mning claim
indicates conclusively that: (1) Valid mning clains existed as
of April 11, 1873 on the lands currently enbraced by the Juliana
No. 1 Pacer mning clam or (2) that a discovery of a val uabl e
mneral deposit had been nade and known to exist, as of the date
of Townsite entry, on the lands enbraced by the Juliana No. 1
Hacer mning claim

Evi dence presented by Smth HIl Ventures, Inc., relative
to mneralization, is nothing nore than accounts of purported
show ngs of isolated mneral wth no indication as to quantity
or extent. Furthernore, it is not clear fromthe newspaper
accounts of the findings of isolated mneral, if they in fact
had been nade, that they were existent on the lands in
guestion, lands currently enbraced by the Juliana No. 1 H acer
mning claim
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Based on this concl usion, BLMdeclared the Juliana No. 1 claamnull and
void ab initio.

n appeal, Smth HII assails BLMs application of the burden of proof
standard, "indicates conclusively.” It contends that the "indicates
concl usi vel y* standard inproperly construes the Board' s ruling in B ake
that the patent wll not be upset "except on the clearest proof,” and that
the latter burden is an extension of the preponderance of evidence standard
applied innmost civil natters. Smth HIIl further asserts that, contrary
to BLMs determnation, it did present evidence of discovery when it
"submtted published reports of actual gold mning operations conducted’ on
gulch clains, "the best evidence that the mneral deposit was val uabl e.”
Smth HIIl argues that those reports were not submtted to prove the
quantity or extent of the mneralization, but were to showthat the ground
was known to be val uable for mneral s when the patent was issued. Smth
HIl al so argues that BLMinproperly failed to recogni ze that the gul ch
placers in the area of its claimwere very rich, asserting that, in terns
of today's dollars, mners retrieved about $1,529 fromone shaft on the
Vel ker clains and $1, 152 per day fromoperations on the Hawnes cl ai ns.
Smth HIl contends that, contrary to BLMs declaration, it denonstrated
that the mning operations it identified were wthin the area covered by
the Juliana No. 1 claim Addressing BLMs statenent that there was no
evidence that the land subject to the Juliana No. 1 claimwas subject to a
valid placer claimwhen the towsite entry was nade, Smth HIIl argues that
consi dering the short period of tine between the date the clai ns were known
to exist and the date of townsite entry, the presunption is these clains
were not abandoned in such a short period of tine, particularly
consi dering that assessnent work requi renents were not yet in place. Smth
HII finally asserts that the 7 nonths between the Septenber 1872 newspaper
report and the April 1873 townsite entry does not give rise to a
presunpti on adverse to its position that the cla ns contai ning val uabl e
mneral existed on the date of the towsite entry.

BLMhas filed an answer and requests the Board "not to disturb * * *
the title based upon a patent, presunptively conplete, * * * when Smth
HIl has failed to prove that the conflicting area was known, at the date
of patented entry, to possess such a mneral character that conplete title
thereto coul d not be held to have passed to B ackhawk under the townsite
patent.” BLMsuggests that the instant situation is very simlar to that
of the mning clainant in Nornan R _H ake, supra.

V¢ have not failed to note that B ake invol ved a mning cla mlocated
wthin the B ack Hawk townsite patent. Smlarly, the appellant in B ake
did not claamits rights as a successor-in-interest to a clai nant hol di ng
a clamwhen the townsite patent was issued. In both cases the | ocation
was nade on the premse that title to the land upon which the clai mwas
located did not pass to B ack Havwk when the patent was issued and the
land renai ned public land open to location. In B ake, at 143, the Board
acknow edged three Departnental deci sions acknow edging the ability to
| ocate a new claimfol | ow ng i ssuance of townsite patents: Gl den CGenter
of Gass Valley Mning @., 47 L.D 25 (1919); MII Ste Lode, 39 L.D 356
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(1910); and Brady's Mrtgagee v. Harris, 29 L.D 426 (1900). Fol |l ow ng
this acknow edgenent we ruled that before the Departnent can declare a
mning claimlocated wthin the boundaries of a townsite patent nul |l and
void, the cla nant nust be afforded an opportunity to submt proof in
support of the contention that the | and was open to location. 119 IBLA at
144. A this point the facts in the B ake case and this case are not the
sane. B ake submtted no evidence. Smth HII has submtted substantial
evidence that valid mning | ocati ons supported by di scovery of val uabl e
mneral deposits existed near the tine of the entry. BLMcounterargues
that it applied the correct standard when it determned that the historical
records submtted by Smth HII were insufficient.

[1] In B ake we quoted the followng | anguage fromMI|l Ste Lode,
39 L.D at 358, to explain what a mning cla nant nust show

oncedi ng however, that the | and was known at the date of the
townsite entry to contain sone mneral, that fact al one woul d
not warrant a conclusion that it was excepted fromthe
townsite patent; * * * and the Departnent has, in a nunber of
cases recently decided, expressed its unwllingness to disturb,
in favor of the lode mning applicants, titles based upon
patents, presunptively conpl ete, issued on townsites or pl acer
entries where such patents, as appears to be the case here, had
renai ned for nany years unchal | enged, except on the cl earest
proof that the conflicting area was known, at the tine of the
patented entry, to occupy such a status, or possess such a
character, that conplete title thereto could not be held to have
passed t her eunder .

(Enphasi s added.) As noted, Smth HII disagrees wth BLMs application of
the standard "clearest proof" as requiring nore than the standard burden of
per suasi on by preponderance of the evidence. V¢ find no nerit inits
argunent. An authority no less than the Suprene Gourt of the Lhited Sates
has provi ded guidance in this natter:

The function of a standard of proof, as that concept is
entodi ed in the Due Process d ause and in the real mof
factfinding, is to "instruct the fact finder concerning the
degree of confidence our society thinks he shoul d have in the
correctness of factual conclusions for a particul ar type of
adjudication." lnre Wnship, 397 US 358, 370 (1970), Harlan,
J., concurring). The standard serves to allocate the risk of
error between the litigants and to indicate the relative
i nportance attached to the ultinate deci sion.

General |y speaking, the evolution of this area of the
| aw has produced across a conti nuumthree standards or |evel s of
proof for different types of cases. At one end of the spectrum
isthe typical civil case * * *. S nce society has a mninal
concern wth the outcone of such private suits, plaintiff's
burden of proof is a nere preponderance of the evidence. The
litigants thus share the risk of error in roughly equal fashion.
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Inacrimnal case, on the other hand, the interest of the
defendant are of such nagnitude that historically and w thout
any explicit constitutional requirenent they have been protect ed
by standards of proof designed to exclude as nearly as possibl e
the likelihood of an erroneous judgnent. * * * This is
acconpl i shed by requiring * * * that the state prove the guile of
an accused beyond a reasonabl e doubt. In re Wnship, supra.

The internedi ate standard, which usual |y enpl oys sone
conbi nation of the words "clear”, "cogent," "unequi vocal ,"
and "convincing," is | ess commonl y used, but nonet hel ess
"Is no stranger to the civil law" Wodby v. INS 385 US
276, 285 (1966). See also C MGormck, Evidence § 320 (1954);
9 J. Wgnore, Evidence 8§ 2498 (3d ed. 1940). * * * The interests
at stake in those cases are deened to be nore substantial than
nere | oss of noney and sone j urisdictions accordingly reduce the
risk to the defendant * * *.

Addington v. Texas, 441 US 418, 423-24 (1978) (footnote omtted). 1/
Thus, the policy considerations as enunciated in MII Ste Lode support
the application here of a "clear and convi nci ng" burden of proof. See
29 Am Jur. 2d, Evidence § 157 (1994).

Smth HIIl's presentation focuses on two sets of gulch clains wthin
the town of B ack Hawk. The "Hawes" @il ch clains were located on July 5,
1869, to include 900 feet of AQear Oeek between the Vél ker and Kenyan
MIls. The local newspaper reported that in June 1870 four workers were
renovi ng about $68 worth of gol d per day fromthe clains. In August, the
clains were sold for $1,700. The "Vl ker" @Gl ch clains were | ocated on
April 30, 1870, westerly fromthe Hawes clai ns and al ongsi de the Vél ker
MII. In February and March 1870, the | ocal newspaper reported that rich
gul ch di ggi ngs had been struck.

However, nothing has been submtted regarding operations on the
Hanes clains after the August 1870 sale. Further, nothing is reported
about these clains after the | ocal newspaper related that the mners on
Adear Geek bel ow Vel ker MI| suffered froma flood on the creek occurring
Septenter 3, 1872. The newspaper reported that on the Vel ker clains, "the
strike petered out” in March 1870. Ve also note that the Vél ker clains,
and the likely discovery, are to the west of where Sith HII located the
Juliana Nbo. 1 claim

1l Despite its deliberate explanation, the Gourt opi ned:

"\ probably can assune no nore than that the difference between a
pr eponder ance of the evi dence and proof beyond a reasonabl e doubt probably
is better understood than either of themin relation to the internedi ate
standard of clear and convi nci ng evi dence. Nonethel ess, even if the
particul ar standard-of -proof catchwords do not al ways nake a great
difference in a particul ar case, adopting a “standard of proof is nore than
an enpty senantic exercise.'"
418 US at 425.
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The townsite entry occurred on April 11, 1873, and a patent was issued
on April 25, 1877. The Mning Law of 1872 had been enacted 5 years earlier
and mners were required to performassessnent work on unpatented clains in
1877. There is nothing in the record show ng that assessnent had been
perforned on the Hawes or Vél ker clains after 1875. Myor Deeds were
subsequent |y issued for those | ands now clained by Sith HII. Each of
those deeds contain a statenent that a notice of intent to convey the
identified |and had been published and that no adverse clai ns were | odged.

W find that the evidence before us indicates that the | and enbraced
by the Juliana No. 1 clai mwas subject to the Hawes clains and that nini ng
operations were being conducted on those clains in the early 1870's. 2/
The unanswered question renains: Od those clains still exist at the tine
of patent so as to exclude the subject |ands? That is the issue of fact
yet to be determ ned.

[2] In Bake at 143, we cited the Glden Genter of Gass Valley
Mning @. decision as establishing that clainants nust be given an
opportunity to present evidence on the issue whether |and was excl uded from
atowsite patent. As aresult of the evidence submtted by the clai nant
in Glden Genter, that clainant was deened to have nade "a strong prina
facie showng," and a hearing was ordered to determne "the | ocal
conditions in 1869," the date of the townsite entry. 47 L.D at 27. W
paraphrase US v. Knoblock, 131 IBLA 48, 82, 101 |.D 123, 141 (1994), to
note that "if, upon the conpletion of the presentation, the evidence is
such that, were it to remain unrebutted, a finding of in favor of the
proponent woul d properly issue, a prina faci e case has been established.”

¢ consider simlar conditions to exist here. Smth HIIl has
presented a prina facie showng that mneralizati on was recogni zed and
clains existed a short tine prior to the townsite patent. However, the
record is still unclear as to whether the mneralization renai ned and the
clains continued to exist when townsite entry was filed and when the pat ent
was issued. Miterial facts are in dispute, and we deemit proper to refer
this case to the Hearings Ovision for a hearing to determne these facts.
See 43 CF.R § 4.415; Jules Wight, 137 IBLA 313 (1997); Sate of A aska,
119 1 BLA 260 (1991). The Administrative Law Judge assigned to the case
shal | issue a decision which wll be final for the Departnent in the
absence of a tinely appeal to this Board.

2/ Smth HIIl has reduced the size of the Juliana No. 1 clai mby

anendnent several tines since initiating this appeal. The Juliana No. 1

cl ai mnow enfraces the area 10 feet north of the dear Qeek northern bank
to the north boundary of Glpin Gunty Gasino's parking lot (about 10 to
20 feet south of Qear Qeek s southern bank) wth a western boundary

about 150 feet east of the bridge over dear Qeek near where the Vdl ker
MII once stood and an eastern boundary determned by the MII Ste #42
Sanitation Dstrict property. As aresult, the only known conflict between
the claimand property subject to a recorded deed concerns the right-of -way
deed for Sate Hghway No. 119.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8 4.1, the decision
appeal ed fromis set aside and the case is referred to the Hearings
D vi si on.

RW Millen
Admni strative Judge

| concur:

C Randall Gant, Jr.
Admni strative Judge
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